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A Judge Steele Story 

THE MORTAL BLOW 
 

by LON WILLIAMS 
 
The whole question was, could a man be charged with murdering another man who 
was but moments away from death? And consarn it, if he couldn’t, then as mean a 
scoundrel as Judge Steele had ever glared at in his court room would walk out free!  

 
UDGE WARDLOW STEELE settled 
into his judicial chair, resolved that 
for once he would control his temper 

and conduct his court with dignity. 
Accordingly, he nodded genially to his 
right. “Call court, Sheriff.”  

Big, rawboned Jerd Buckalew glanced 
up, startled at his strange note of 
gentleness in Flat Creek’s remorseless 
judge. After a confused moment he tapped 
gently with his forty-five. “This court is 
now in session. Let there be no 
disturbance, please.”  

Steele nodded again. “Call fust case, 
Mr. Skiffington.”  

Clerk James Skiffington rose, tall, thin, 
gloomy, and adjusted his spectacles like a 
person about to read Scripture. “People 
versus Park Malone, alias Spit Malone. 
Charges, first-degree murder.” 

Steele glanced down at Flat Creek’s 
latest transgressor, a swarthy, sharp-faced 

character with thick black hair and gander-
blue eyes. Words of scorn and 
denunciation surged to Steele’s brain, but 
dignity and judical temperament prevailed. 
“Have you a lawyer?” he asked politely. 

A stout, round-faced gentleman with 
thin hair and a short mustache rose with 
inflated chest. “I am his lawyer, suh. 
Lexicon Hutto.”  

Hutto’s presence Steele regarded with 
favor, as he so regarded any weak 
defender. Yet he yielded to curiosity. “I 
trust your associate, French Demeree, has 
come to no bad luck?”  

Hutto bowed slightly. “Mr. Demeree is 
presently indisposed with lagrippe, your 
honor.” 

Steele wanted to say he hoped that 
Demeree’s indisposition would prove to be 
permanent. Instead he responded, “I hope 
it’s not serious, Mr. Hutto.” He turned left. 
“Mr. Claybrook, I believe.”  
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A stocky redhead with excellent face 
and high-minded demeanor arose 
courteously. “Yes, your honor. 
Prosecuting attorney.”  

A quick, unintended glance warned 
Steele that spectators were mentally 
confused, puzzled, disturbed. Some were 
whispering noisily. Those inclined to 
hostility were smirking and winking at one 
another. Steele forgot his high resolve; his 
anger rose. Before he realized his error, he 
stormed at Sheriff Buckalew, “Bucky, 
what in tarnation are you doing hyar? 
You’re supposed to keep order in this 
court room.”  

Buckalew sprang up. “You people 
heard me say this court’s in session. If it 
takes a cracked head to prove it, that’s 
what you’ll get.”  

“Consarned barbarians!” Steele 
growled, as deathly quiet settled. He 
glanced down at defendant Malone, his 
judicial composure gone. “All right, you 
murdering ape, what’s your plea?” 

Hutto got up. “His plea is not guilty, 
suh.”  

“Not guilty, eh? By thunder, if you ask 
me, he looks as guilty as a snake that’s 
swallowed a nest of gophers. Panel a jury, 
Bucky.”  

While jurors were being empaneled 
and witnesses called and sworn, he stewed 
inwardly. Any time he tried to act 
civilized, he got a jolt. Well, be-consarned; 
if being a judge required savagery, a 
savage he’d be—and any varmit who 
committed murder would end up with a 
stretched neck, like he ought to. 

“Claybrook, call your witness.” 
 
LAYBROOK nodded to a deputy. 
“Call Wilt Urick.”  

Urick was brought in and seated. He 
was about thirty, just under six feet, bony, 
his rough face expressionless. “Your 
name?” asked Claybrook. 

“Wilt Urick.”  
“Sometimes called Mildew Urick?”  
“Sometimes.”  
“Did you know defendant Park Malone 

before you came to Flat Creek?”  
“Object, suh,” shouted Hutto, rising. 

“What acquaintance he may have had with 
defendant is irrelevant. It is fundamental 
that a defendant’s past history may not be 
dragged into evidence, be it good or bad.”  

Steele’s temper had swung from 
equanimity to unchained fury. “See hyar, 
Hutto, we’re trying this baboon for 
murder. If his past will help hang him, 
then it’s relevant, by thunder. You go easy 
on your objecting.”  

Claybrook interposed magnanimously, 
“Mr. Hutto is correct, your honor.”  

“No he ain’t, Claybrook; you stick to 
your guns.”  

Claybrook lifted his pink eyebrows. 
“Yes, your honor.” He glared at his 
witness. “Mr. Urick. did you come up 
from St. Joseph, Missouri, with Jeff 
Mudlin’s wagon train?” 

“Object,” shouted Hutto. “That’s a 
leading question. Mr. Claybrook knows he 
is not permitted to ask leading questions.”  

“I shall restate it,” Claybrook said 
hastily. “Mr. Urick, are you acquainted 
with defendant Malone?”  

“Yes.”  
“Where or when did you first know 

him?”  
Urick settled back for a quiet, long 

talk. “Well, sir. I got acquainted with Spit 
Malone while we was in wagon camp in 
St. Jo. He was one of these fellers—”  

“Object!” shouted Hutto. “He was not 
asked to describe defendant; he should not 
be permitted to do so anyhow.”  

Claybrook cut in ahead of Steele’s 
impending outburst. “Mr. Urick, you will 
please just answer my questions. If I want 
elaboration, I shall call for it.” He hurried 
ahead. “Now, Mr. Urick, did you also 
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know a man named Jethro Fogg?”  
“You mean him that was murdered?”  
Hutto rose indignantly. “Your honor, 

suh, defendant objects to any reference to 
murder. It is Mr. Claybrook’s obligation to 
prove whether or not there was a murder. 
This witness may state facts; he may not 
state conclusions, expressly or impliedly.”  

“I refer to him who was recently killed 
in Flat Creek,” said Claybrook, “namely, 
Jethro Fogg.”  

“Sure,” said Urick. “I knowed Ro 
Fogg.”  

“Were Fogg and defendant acquainted 
with each other?”  

“Were they? Humph! That’s putting it 
mildly. They—”  

“Object!” Hutto shouted and got up 
angrily. “This witness is not answering 
questions; he is volunteering information.”  

“Mr. Hutto is right,” said Claybrook. 
“No he ain’t right,” declared Steele. 

“But even if he is, you don’t have to admit 
it.” 

“If I may say so, suh,” intervened 
Hutto, “Mr. Claybrook is to be 
commended for his sense of honor and 
rectitude. Such is a part of orderly justice, 
as well as professional ethics.”  

“Hutto, set down.”  
Hutto glanced at a group of scowling 

deputies and eased down. 
Steele gave Claybrook a lashing 

glance. “Get some testimony out of this 
witness.” 

 
LAYBROOK’S face tightened. He 
glowered at Urick. “Were Ro Fogg 

and defendant Malone acquainted with 
each other?”  

“Yes, sir,” replied Urick, a little 
scared. 

“Did they have any difficulties?”  
Hutto started to get up, but decided 

against it. 
“They had difficulties,” said Urick. 

“What about?”  
“About a woman.”  
“What woman?”  
“She called herself Philippa Elderson. 

She was a widow, and a right lively one, 
too. It was said around that she’d run off 
from a husband in Western Kentucky and 
joined up with Cooley Elderson, a 
gambler. In St. Joseph—”  

Claybrook stopped him. “Mr. Urick, 
I’m sure these enchanting details would be 
highly entertaining in gossip circles, but in 
this court room—”  

Steele was disgusted with Claybrook. 
“Hold on thar, Wade; those enchanting 
details would be right entertaining hyar, 
too. I suggest you set down and rest a 
while.” 

Claybrook flushed with resentment. “If 
your honor please, I’m prosecuting 
attorney in this court. I expect to exercise 
my prerogative—”  

“Claybrook, your prerogative right 
now is to set down.” Steele jerked his head 
at Sheriff Buckalew. “Bucky, thar’s no 
privileged characters around hyar. When I 
tell a man to set down, I don’t like to tell 
him twice.”  

Claybrook eased down. 
Steele looked at Wilt Urick. “Mildew, 

give out with them enchanting details.”  
Urick twisted round toward Steele. 

“That’s where their trouble started, Judge; 
it was over this woman. Cooley Elderson 
got outdrawed by a gunslick in a crooked 
poker game in St. Joseph. After he was 
buried, this woman—his so-called 
widow—put on her brightest clothes and 
started making eyes at men. There was a 
hundred of us wagons, including Malone 
and Ro Fogg. Malone and Ro got into a 
fuss over Philippa Elderson, and Ro give 
Malone as bad a whupping as I ever saw a 
man take. No sooner was it over than 
Philippa ran off with Thad Cedrick, who 
was also one of our wagons. After that, 
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there was a three-way sort of hatred. 
Malone’s worst feeling, however, was 
toward Ro Fogg. 

“Every time we camped, Malone 
would come round from fire to fire. He’d 
stand and spit and talk about Fogg. ‘I’ll 
see him dead, mind you,’ he’d say. 
‘Remember what I tell you; I’ll see him 
dead.’ He’d always have his knife out. 
He’d whittle, then he’d spit. “Ro Fogg has 
laid his hands on one man too many,” he’d 
say. Then he’d spit and whittle some more. 
It was like that on up to Flat Creek. Of 
course, when we reached here, I went 
about my own business and heard no more 
about it until I heard Jethro Fogg was 
dead.”  

“Back to your witness room,” Steele 
nodded, and Urick went out. 

“Now, suh,” said Hutto, getting up in 
righteous protest, “defendant must object 
to all of this testimony. There is but one 
issue in this case, and that is whether or 
not defendant Malone murdered Jethro 
Fogg. All of this talk about romance and 
fighting has no relevancy to that issue; 
therefore it should not be considered by 
our jury. In fact, it is my position that its 
admission is ground for declaring 
mistrial.” 

Claybrook had eased up. “I agree with 
Mr. Hutto. Even though defendant may be 
guilty, he is entitled to a fair trial in strict 
accord with rules of evidence. Because a 
man whittles and spits is no reason for 
regarding him as a murderer, or as an 
intended murderer. In fairness to this 
defendant, I move—”  

“Claybrook, call your next witness. If 
it warn’t for consarned lawyers, we might 
get somewhars.”  

Claybrook sulked for a while then 
nodded at a deputy. “Call Percival Tell.” 

 
ELL WAS a middle-aged, but much-
shriveled character with thick, well-

groomed hair and an extraordinarily 
expressive face. He took his seat, looked 
pleasant, then sad, then stupid. “Your 
name?” asked Claybrook. 

Tell gave Claybrook a pitying smile. 
“My full name, sir?”  

Claybrook replied curtly, “What is 
your name?”  

“My full name is Percival Harrington 
Weatherly Settlemire Tell.”  

“Sometimes called Do Tell?” 
Claybrook asked spitefully. 

Tell replied with an idiotic smile, 
“Sometimes.”  

“What is your profession?”  
“My profession is varied and various,” 

Tell replied. “Back East I was an 
entertainer, dealing principally in 
impersonations. I also do auctioneering, 
and occasionally I deal in fine horses.”  

“How did you come to Flat Creek?”  
“I came with Capt. Jeff Mudlin’s 

wagon train from St. Joseph, Missouri.”  
Claybrook glanced bitterly at Judge 

Steele, then at his witness. “Mr. Tell, you 
are aware that one Park, alias Spit Malone 
is being tried on a charge of having 
murdered Jethro Fogg. On that long 
journey from St. Joseph to Flat Creek, you 
no doubt learned something concerning 
relations between Malone, Fogg and 
others directly or remotely connected with 
events which led to Fogg’s death.” 
Claybrook again glanced at Steele, spite in 
his face. “Now, sir,’ he said to Tell, 
“please relate what you learned about 
Malone, Fogg, and others, as well as said 
events.”  

“Now, suh,” objected Hutto, “this 
witness is not a lawyer and of course has 
no sense of distinction between what is 
relevant and what is irrelevant. If Mr. 
Claybrook refuses to question him, I 
should have that privilege by way of cross-
examination, or there should be no 
examination at all.”  T 
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Claybrook remained silent. 
Steele glanced at Tell. “Get on with 

your story.”  
Tell leaned forward slightly and 

gestured with his right hand, then with his 
left, as if striking with a whip. 

“Why do you do that?” demanded 
Claybrook. 

“That’s to illustrate how Malone 
talked,” replied Tell. “First, he would spit 
to his right, then he’d spit left. Pft! Pft!”  

“Go ahead.”  
“It took us seven weeks to come up 

from St. Jo, making twenty miles a day, 
not counting time out for three Indian 
fights. Estimating Malone’s spits as eight 
per minute during every waking hour, I 
figured that between St. Jo. and Flat Creek 
he spit over two hundred thousand times.”  

“Object!” snapped Hutto. “This trial is 
becoming ridiculous.”  

“I object, too,” said Claybrook. “This 
witness is creating a thing of mockery of 
what should be a serious and solemn 
proceeding.”  

“Go ahead, Tell,” growled Steele. 
“My point was this,” said Tell, with a 

devoutly honest expression. “Between 
each spit, Malone had something 
derogatory to say concerning Jethro Fogg. 
He exhausted his own vocabulary, as well 
as that of any other man who had 
appropriate words to loan. One evening, 
according to Malone, Fogg was a worm. 
Not any particular worm, but all worms, 
from maggots to screw-worms. Next 
evening Fogg was a frog. At another time 
he was a wart. He was a wart on a pig’s 
nose. He was a wart on various parts of a 
mule. He was a wart on just about every 
kind of creature on earth.”  

“Enough of that,” snapped Steele. 
“What did he have to do with this killing?” 

 
HAT WAS part of it, Judge,” said 
Tell, “but not all. In Flat Creek he 

kept it up, with additions of what Thad 
Cedrick was saying about Jethro Fogg, and 
what Jethro Fogg was saying about Thad 
Cedrick. Malone trotted back and forth 
between them, telling Cedrick what Fogg 
had said about him, and Fogg what 
Cedrick had said.”  

“How does this witness know all 
that?” demanded Hutto. “He’s worse than 
an old gossip. Defendant objects.”  

“I saw and heard it,” retorted Tell. “If 
you want particulars, I can give them.”  

“Let’s have particulars,” said Hutto. 
“All right, you asked for ‘em.” Tell 

gestured with his right hand, then with his 
left, as if wielding a whip in each. “On 
Friday I was on Pflueger’s store porch 
with some other men, including Cedrick, 
when Malone comes rushing up. 

“Careful, Cedrick,” he said, and spit. 
“Ro Fogg’s making his threats. Said if you 
ever cross his path, you wouldn’t live to 
do it again. He says you think you’ve got 
you a woman, but he says you’re wrong. 
He says it’s a woman that’s got you.”  

“Cedrick says, ‘You tell Ro Fogg to 
keep his big mouth shut, or I’ll shut it for 
him.’ Right away Malone took off to find 
Fogg.”  

“Your honor,” said Claybrook, “I’d 
like to question this witness.”  

“This witness is doing fine, Wade,” 
Steele replied. “Just hold your horses.” He 
nodded to Tell. “Proceed.”  

“Well sir, I was at Amory’s livery barn 
that same day, when Ro Fogg dropped by. 
He’s no more’n said howdy when Malone 
comes at a run. 

“ ‘Well. Fogg,’ says Malone, ‘I guess 
your time’s about up. Not that I care, 
understand. But Thad Cedrick says you’ve 
got a mouth that ought to be kept shut. He 
says you’re a liar, and nobody ever 
believed a word you ever said.’ ”  

“And Fogg says, ‘Look here, Malone, 
are you trying to stir up trouble between “T 
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me and Cedrick?’  
“Then Malone says, ‘Nothing would 

suit me better than seeing you up to your 
neck in trouble, but it’s your own trouble 
you’ve stirred up. Cedrick’s going to kill 
you.’ 

“And Fogg says, ‘Since you like to 
carry tales, suppose you carry this one. 
You tell Cedrick I’ve got no hard feelings 
against him, and if he thinks otherwise, it’s 
because of some lie a filthy tale-bearer 
named Spit Malone has been telling him.’  

“Malone says, ‘I sure won’t tell him 
that. Besides, I won’t tell you anything 
else. If Cedrick shoots you on sight, that’ll 
be fine with me. You can’t say I didn’t 
warn you, though.’ With that he heads out 
to look for Cedrick.”  

“Suh, how do you know he headed out 
to look for Cedrick?” demanded Hutto. 

“He said so,” Tell made his face flabby 
and drew his mouth corners down. “This is 
how Malone fixed his face when he looked 
back for a last word. He spit and said, ‘I’ll 
tell Cedrick you’re afraid of him. Pft! 
That’s what it amounts to. Pft! A lot of 
men in this town are saying so. They’re 
saying Cedrick took your woman away 
from you and you’re afraid to do anything 
about it. Pft!’ That made Fogg red-hot, but 
before he could do anything about it, 
Malone spit again and lit out.”  

Claybrook got up. “While you’re 
giving particulars, what did you observe 
about Malone last Wednesday morning?”  

“Before I come to that,” said Tell, 
“there’s something else—”  

“You heard my question,” Claybrook 
reminded him. 

“Your question I heard,” said Tell, 
“and your question I shall answer. When 
Malone left Amory’s livery barn, he 
started looking. I, also, started looking for 
Cedrick, intending to warn him against 
Malone’s tale-bearing. But Malone found 

him before I did and when I came in sight 
of them, it was going like this.” 

 
ELL TOSSED his right hand, then his 
left, as if cracking small whips. “I got 

there in time to hear Malone say, ‘I told 
Fogg you was twice as good a man as he 
is, take it fists, knives or guns. Pft!’  

“And Fogg said, ‘You tell Cedrick I’m 
looking for him, and I’m coming for a 
showdown. You can also tell Cedrick what 
kind of tale’s going round about him, that 
he murdered his wife back in Missouri.’ ” 

 “ ‘I told Fogg that was killing talk, 
and he’d better stay out of your path, or 
you’ll kill him certain.’ Cedrick closes his 
fist as if about to hit Malone, but changes 
his mind and walks off in a hurry.”  

Claybrook met Tell’s glance with a 
sneer. “You were asked about last 
Wednesday morning.”  

“Sure,” responded Tell. “That was 
when it happened. I was down by Cooksy 
Blair’s saloon where men were to be hired 
for work on a stamp mill on Upper Aspen 
Fork. Ro Fogg was there, too, waiting to 
be hired. Pflueger’s store was some 
distance off, but not so far but what 
Malone could be seen giving it that.” He 
flipped with his right hand, then with his 
left. “After Malone had talked a while, and 
spit several times, men at Pflueger’s 
disappeared inside. Malone’s next stop 
was in front of Snip-snip Oliver’s barber 
shop, where he spit some more.”  

Hutto got up. “Your honor, suh, this 
has gone far enough. What commenced 
sublime has emerged ridiculous. In my 
opinion, Do Tell is a worse gossip than 
he’s trying to make defendant out to be. If 
justice cannot find her way with more 
dignity than this—” 

“Set down, Hutto,” growled Steele. 
“Even a gossip can sometimes relate true 
facts. Go ahead, Tell.”  

T
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“Well, Judge, when Malone comes 
rushing into our crowd, we gather what 
he’s been talking to others about. Malone 
spits and says, ‘Men, there’s gonna be a 
killing. Pft! Better get inside, there’s 
gonna be a killing.’ Somebody asks who is 
going to kill whom. ‘It’s Cedrick,’ says 
Malone. ‘He’s on his way to kill Jethro 
Fogg. He’s liquored up and glaring 
through his eyebrows. Pft! I try to talk him 
out of it. Pft! I tell him Fogg will be too 
fast for him. Pft! But he won’t listen.  

“Some men try to talk Fogg into 
leaving, but Fogg only goes inside long 
enough to get a drink at Cooksy’s bar. 

“When he comes out, he’s got a 
determined look in his eye. A killing has 
no appeal to me, so I leave. But I am 
hardly gone before I hear two shots. I turn 
back, of course, and when I finally shove 
my way up to where I can see, there they 
lay, Cedrick and Fogg, both dead.”  

Steele scowled at Hutto. “Professor, 
want to cross-examine?”  

Hutto got up pompously. “Your honor, 
suh, this gossipy witness has made 
defendant’s conduct look reprehensible 
enough, but even if it were true, which I 
seriously doubt, it does not make out 
murder. So far as my knowledge goes—
and it goes pretty far, suh—tale-bearing is 
not murder.”  

“Is that all you’ve got to say?”  
“It is, suh.”  
“Next witness, Claybrook.”  
Claybrook had assumed a determined 

look, which Steele regarded with approval. 
“Call Green Weed,” said Wade. 

Weed was a chunky man with a nasal 
drip. He sniffed and drew a sleeve across 
his nose. His eyes watered, too. 

“Your name?” asked Claybrook. 
“Weed’s my name,” he replied in a 

wheezy voice. 
“Is there something wrong with you?” 

asked Claybrook. 

“Nothing but the dag-gone sniffles,” 
Weed replied. 

“Did you see Thad Cedrick and Jethro 
Fogg shoot each other?”  

“I did.”  
“Describe that shooting.”  
“All right,” sniffed Weed. “Fogg had 

just come out of Cooksy Blair’s saloon 
and was standing off there by hisself.” 
Sniff! “Suddenly Thad Cedrick appeared 
few steps away. It looked like Thad was 
surprised. He’d come round a corner, and 
there was Jethro Fogg, staring right at him. 
Both stared hard, neither one seeming to 
want to go for his gun.” Sniff! “Cedrick 
started to say something, but that little bit 
of motion it took to speak set Jethro off. 
He went for his under-arm gun. That set 
Thad off, and he went for his sidegun.” 
Sniff! “Jethro shot first, but Thad stayed on 
his feet long enough to shoot second. They 
stood within twenty feet of each other, and 
both seemed to take deadly aim.” Sniff! “It 
was deadly enough too, because both of 
them fell, Cedrick face down, Jethro face 
up. Both lay still.” 

 
LAYBROOK tossed a taunting glance 
at Hutto, then faced his witness. “Mr. 

Weed, was defendant Malone near either 
body?” Weed sleeved his nose and 
nodded. 

“Yes, sir, Mr. Claybrook, he was. Not 
right at first, of course, but a few seconds 
after Fogg fell. While everybody was 
looking on, sort of silent, Malone stepped 
up to where Jethro Fogg was lying face up. 
Malone spits and says. ‘Dead at last, eh?’ 
He spits again and says, ‘Well, that’s fine. 
And just to show you how I feel about a 
dead dog, you can take that.’  

“With those words he spits and gives 
Fogg a hard kick. He’s not satisfied with 
just one kick. A wild look comes into his 
eyes, and hauls off and gives Fogg a kick 
that’s got thunder in it. Ribs crack and 
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crunch, Malone kicks so hard. Men groan, 
it’s so sort of horrible, Malone standing 
there like a man gone crazy, kicking 
Jethro’s body, spitting, too, and calling 
names. What makes it even more pitiful-”  

“Object,” fumed Hutto. “What this 
man’s sentiments may have been has 
nothing to do with evidence. He has told 
his story; let him keep his sorrow and pity 
to himself.” 

Steele leaned forward. “Consarn you, 
Hutto, when a lawyer objects like you’re 
doing, it’s a sure sign thar’s something to 
be told that he don’t want told.” He 
nodded at Weed. “Go on with your story.” 

“That’s about it, Judge,” said Weed. 
“Well, by thunder, go on until that’s 

completely it.”  
“You were going to say something 

about what made it even more pitiful,” 
Claybrook prompted. 

“He was going to explain why he’s got 
sniffles.” said Hutto. “He was going to say 
he was so affected by seeing a dead body 
with its slats kicked in that he’s been 
weeping ever since. I’m sure nobody 
wants to hear it.”  

“Why are you so sure, Hutto?” asked 
Steele. 

“Professor Hutto is sure he doesn’t 
want this jury to hear it,” said Claybrook. 

“Mr. Claybrook can speak his own 
mind,” retorted Hutto. “1 shall do likewise 
for mine. Kicking a dead body was 
disgraceful, of course, but public decency 
does not require public narration of it. 
Why Mr. Claybrook had this defendant 
indicted is beyond my comprehension. 
Defendant’s conduct has been 
reprehensible, I admit. 1 should say, he 
has disqualified himself for association 
with decent and respectable people, but 
that is all. 

“That he hated Fogg and Cedrick is 
evident, but hatred is not murder. That he 
stirred up hatred and fear between Fogg 

and Cedrick is also evident, but tale-
bearing is not murder. If Flat Creek should 
unceremoniously chase this man out of 
town, I’d say well done. But meanness is 
one thing, while murder is quite another.”  

“I’m sure Professor Hutto feels better 
now,” said Claybrook sneeringly. 

“I object to personalities, suh,” retorted 
Hutto. 

Claybrook glanced up at Steele. “May 
I proceed, your honor?”  

Steele had grown proud of his man 
Claybrook. “Go right ahead, Wade.” 

 
LAYBROOK leveled his eyes at 
Weed. “You were going to say 

something about what made it even more 
pitiful.” 

“Now, suh, I must again object. This 
witness has nothing more to add, except 
gruesome details of what he has already 
related.”  

“Set down, Hutto,” Steele said coldly. 
Claybrook nodded at Weed. “Finish 

your story.”  
Weed sleeved his nose. “I started to 

say what made it even more pitiful, 
Malone’s kicking Jethro like that, was that 
Jethro wasn’t quite dead.” 

“Object!” Hutto shouted without 
rising. He threw his weight onto an elbow 
and pounded his table. “This witness has 
turned out to be a scandalmonger. Finding 
eager ears are consuming his bloodthirsty 
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yarn, he’s adding these harrowing 
details—” 

“Hutto, you was told to set down; that 
meant you’d objected enough.”  

Claybrook twisted his mouth in a 
crooked smile. “If your honor please, 
Professor Hutto realizes that his client is a 
dead fish. He’s objecting, so he can 
remind himself afterwards that he put up a 
noisy fight.”  

“I resent that insult, suh.”  
“It was merely a comment on human 

behavior,” replied Claybrook. Once more 
he faced his witness. “Mr. Weed, why do 
you say Jethro Fogg was not dead when 
Malone kicked him?”  

“Well, sir,” Weed answered, “Jethro 
was lying there as still as a dead man. I 
thought he was dead, and I suppose—”  

“There’s no law against supposing,” 
Claybrook cut in. “But just tell what you 
know.” 

“Well, sir, I said Malone kicked 
Jethro’s ribs once. Not very hard that first 
time. But next time it was like a mule’s 
kick. And that time Jethro groaned, rose 
on his elbows, turned half-over, then 
dropped back. He didn’t move any more 
after that.”  

Claybrook glanced up at Steele. 
“That’s all from Mr. Weed, your honor.”  

Steele glared at Hutto. 
Hutto got up. “Yes, suh, your honor, I 

do want to cross-examine.” He came 
round and confronted Weed angrily. “So 
your name is Green Weed, is it?”  

“It is, sir.”  
“But you’re more commonly known as 

Sneeze Weed, are you not?”  
“I’ve been called that, yes.”  
“Are you sure that alleged movement 

by Jethro Fogg was not caused by one of 
your sneezes?”  

Steele leaned forward. “Consarn you, 
Hutto, get over thar and set down; I ought 
to fine you for contempt of court. By 

thunder, if you bat an eye, I’ll have you 
jailed.”  

Hutto turned and moved to his seat. 
“Next witness, Claybrook.”  
Claybrook nodded. “Call Boaz 

Welfare.”  
Welfare, a pink-faced roly-poly, came 

in and looked along his nose at Claybrook. 
“What do you want to know?”  

Claybrook returned his look with 
scorn. “Whatever it should be, you no 
doubt could supply it.” 

“I know a few things,” Welfare 
assured him haughtily. 

“You know you are coroner of Flat 
Creek; —you know what your duties are 
and that you do them without fear or 
favor; also, that last Wednesday one Jethro 
Fogg was shot and afterwards kicked, that 
his body was taken to Ab Weaselhouse’s 
undertaking establishment where you, 
Weaselhouse and Dr. Robbin Lake 
performed an a-topsy to determine what 
caused Fogg’s death, such being among 
your duties as coroner of Flat Creek.” 

Welfare’s lips crimped for a moment. 
He said angrily, “That word a-topsy is 
yours, not mine.” 

 
TEELE pinned his eyes savagely on 
Claybrook. “See hyar, Wade, can’t 

you prove your point by somebody besides 
this puffed-up toad?”  

“I think so, your honor,” Claybrook 
replied. 

“Then do so, by thunder.”  
Claybrook nodded at a deputy. 
“Take this toad out and bring in Dr. 

Lake.”  
A large man of solemn demeanor 

superseded Welfare. 
“You are Dr. Robbin Lake?” asked 

Claybrook. 
“I am, sir.”  
“Did you assist in performing an 

autopsy on our late Jethro Fogg?”  

S
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“Yes.”  
“What caused his death?”  
“A broken rib had been driven into his 

heart.”  
Claybrook sat down. “That is our case, 

your honor.”  
“Now, suh,” said Hutto, coming round 

and facing Dr. Lake, “you failed to state 
that thrusting of a broken rib caused death. 
I take that to mean you reached no 
conclusion as to what caused death. 
Correct, suh?”  

“Apparently you only heard what you 
wanted to hear,” replied Dr. Lake. “My 
conclusion was that death resulted from 
that rib-thrust which, evidence showed, 
had been attended by terrific blows from a 
man’s booted foot.” 

“Had Fogg also been shot?”  
“Yes.”  
“Mortally wounded?”  
“I should judge so, yes.”  
Hutto backed away and sat down. 

“That is all, suh.”  
When Dr. Lake had retired, Hutto got 

up again. “If your honor please, I move for 
a directed verdict of not guilty. Jethro 
Fogg was mortally wounded, to all 
appearances, he was dead. Defendant 
Malone kicked him, not with intent to kill 
but merely with intend to desecrate a dead 
body. Without murderous intent, there can 

be no murder. Moreover, Fogg would have 
died anyhow within a few seconds. Had 
defendant wished to commit murder, he 
could have done so before that fateful day. 
He had no thought of killing Jethro Fogg. 
It has been so often said that it hardly 
needs repeating: Actus non facit, nisi mens 
sit rea, which means, an act does not make 
a man guilty, unless he be so in intention.” 

“Your argument sounds mighty puny 
to me, by thunder,” Steele responded with 
repressed fury. “Claybrook, what’s your 
answer?” 

Claybrook got up calmly. “May it 
please your honor, our law-giving 
ancestors had an answer to that argument. 
Mortem festinare est caedere, which 
means, to hasten death is to kill. When 
Spit Malone kicked what he thought was a 
dead body, his acts and his utterances 
evidenced a depraved and murderous state 
of mind. It was his bad luck that a man 
whom he thought dead was still alive. He 
challenges fate. Fatum id est, qui derisor 
cum replicas. It is fate who replies with 
laughter. “  

Steele nodded at his jurors. “Fetch in a 
verdict.”  

Minutes later their rough-textured 
foreman announced grimly, “Guilty, 
Judge. First-degree murder.” 

 


